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We Like to Talk About Wrongful Convictions,
But Does the United States Produce “Rightful”
Convictions?
Roxann Matthews1
ABSTRACT
This article analyzes whether the United States produces “rightful”
convictions. An overview of historical responses to crime tells a story of
failed efforts to improve a system deemed inhumane and cyclical calls for
reform. Nowhere is this call more urgent than in the United States, where
more individuals are incarcerated per capita than in any other nation. This
article therefore assesses the purported justifications for incarceration in the
United States to determine when, if ever, a conviction resulting in
incarceration is properly deemed rightful. Finding that many criminal
convictions should be reclassified as “wrongful,” this article urges the U.S.
criminal legal system to reimagine how it responds to crime.

I. INTRODUCTION
The United States incarcerates more of its residents than any other
nation.2 Yet incarceration has not proven to be an especially effective

1
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method of reducing crime, despite its significant social and financial costs. 3
There is therefore a growing movement to respond to crime differently. 4
Part of this movement is due to relatively recent public acknowledgment
that wrongful convictions do occur.5 Yet this presumes the existence of
rightful convictions.
Legally, there are only two ways for a conviction to be classified as
“wrongful”: factual innocence or constitutionally impermissible procedural
error.6 A technical definition of “conviction” refers only to the declaration
of a criminal defendant’s guilt (which the law now recognizes can
potentially be “wrongful”).7 But guilt is often devoid of context since it
considers only an isolated moment in a defendant’s life, without taking into
account the varying factors that contribute to criminality. 8 This article
therefore contemplates a broader understanding of what might make a
conviction—and the penal sanctions that flow from it—”wrongful” by
assessing if the U.S. criminal legal system is living up to its purported
penological purpose.9 With this broader framework in mind, this article
3

Id.
Id.
5
See,
e.g.,
Wrongful
Convictions,
NAT’L
INST.
OF
JUST.,
https://nij.ojp.gov/topics/justice-system-reform/wrongful-convictions
[https://perma.cc/SVB4-G2EF] (last visited Nov. 15, 2021); Herrera v. Collins, 506 U.S.
390, 428 (1993) (Scalia, J., concurring in the improbability of significant evidence of
innocence reaching U.S. Supreme Court); Jon B. Gould & Richard A. Leo, One Hundred
Years Later: Wrongful Convictions After a Century of Research, 100 J. CRIM. L. &
CRIMINOL. 825 (2010) (researching the causes and consequences of wrongful conviction
in the American criminal justice system and urging policymakers to take wrongful
convictions more seriously).
6
Wrongful Convictions, supra note 5.
7
Conviction, NEW OXFORD AMERICAN DICTIONARY (Angus Stevenson and Christine
A. Lindberg eds., 3d ed. 2010).
8
See infra Section III(a)(i).
9
By assessing the “rightfulness” of a conviction based on whether penal sanction (i.e.,
incarceration) is justified by the purported penological purpose of incarceration, this
analysis necessarily leaves out misdemeanor convictions not resulting in incarceration.
While many of the arguments presented in this article might also be applicable to noncustodial misdemeanors, the following analysis is limited only to those convictions
resulting in some duration of incarceration.
4
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asks: what are rightful convictions, and do they occur within the current
U.S. criminal legal system?
To frame this inquiry, a historical lens of crime response is provided,
followed by a more focused overview of how the United States ended up
with its current “prison industrial complex.”10 Particular attention is paid to
the relationship between insane asylums and modern trends of
incarceration. This historical background is vital because no proposal for
the future would be complete without first understanding the past.
Grounded in this context, the analysis inquires whether any U.S.
conviction (resulting in incarceration) is rightfully achieving its purported
purpose

of

punishment:

retribution,

deterrence,

rehabilitation, or some combination of the four.

11

incapacitation,

If this fourfold purpose

remains unmet, then rightful convictions are a figment of the system’s
imagination. Alternative methods of responding to crime—such as those
employed by many Scandinavian countries—are therefore considered and,
because of the high correlation between mental illness and incarceration,12
particular attention is afforded to the intersection between mental health and
criminality. In all, this article seeks to engage with the debate generated by
increasing awareness of wrongful convictions by asking not how to avoid
“wrongful” convictions, but rather whether it is even possible (and if so
how) to produce rightful ones within our current criminal legal system.

10

The term “Prison Industrial Complex” refers to “the overlapping interests of
government and industry that use surveillance, policing, and imprisonment as solutions to
economic, social and political problems.” The Prison Industrial Complex, CRITICAL
RESISTANCE,
http://criticalresistance.org/about/not-so-common-language/
[https://perma.cc/F3NK-JRXB] (last visited Nov. 15, 2021).
11
Allegra M. McLeod, Prison Abolition and Grounded Justice, 62 UCLA L. REV. 1156,
1160 (2015); RUTH WILSON GILMORE, GOLDEN GULAG 14 (2007).
12
See infra Section II(c)(i)(B)(1).
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II. RESPONSES TO CRIME OVER THE AGES
Crime is not a modern phenomenon.13 Since the dawn of civilization,
humans have “demonstrated remarkable predisposition for committing
mayhem against one another . . . [while devising] novel sanctions to punish
those who transgressed community standards of propriety.”14 In addition to
punishment for criminal conduct changing overtime,15 what constitutes a
crime has itself evolved alongside society and continues to differ depending
on the culture.16 Nonetheless there are two constants of crime and
punishment throughout time and place: (1) the status of the victim and of
the perpetrator plays a major role in determining punishment; 17 and (2)
society has tended to shift away from physical punishment to economic
punishment and imprisonment (although the death penalty remains a
significant, lingering caveat in the few nations—like the United States—
that have yet to abolish it).18
Today, as throughout history, the status of victim and perpetrator is the
main deciding factor over both the outcome of a criminal case and the
determination of punishment.19 Generally, “law [is] a rich man’s
preserve.”20 Some cultures exhibit this phenomenon surreptitiously, like the
U.S.’s system of bail, which allows the wealthy to walk free while the
indigent—charged with the same crimes—remain in pre-trial detention.21
Others, like ancient India under the Laws of Manu, China in the Tang era,

13

MITCHEL P. ROTH, AN EYE FOR AN EYE: A GLOBAL HISTORY OF CRIME AND
PUNISHMENT 10 (2014).
14
Id.
15
Id. at 9.
16
Id.
17
Id. at 11.
18
Id.
19
Id.
20
Id.
21
Bernadette Rabuy & Daniel Kopf, Detaining the Poor: How Money Bail Perpetuates
an Endless Cycle of Poverty and Jail Time, PRISON POL’Y INITIATIVE (May 10, 2016),
https://www.prisonpolicy.org/reports/incomejails.html [https://perma.cc/ME5P-XHE9].
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and traditionally among the Ifugao in the Philippines, explicitly propagated
“punishment by status” to the benefit of the upper class. 22 Conversely, there
are rare examples of cultures, like the Aztecs, who demanded better
behavior from the nobility, thus “members of the elite could expect more
punitive sanctions than were meted out to commoners.”23 The United States
is not one of these rare examples, and in modern America status remains a
deciding factor—”punishment is linked to poverty, racism, sexism,
homophobia, and other modes of dominance.”24
The second global trend is a consistent parallel between societal
development and shifting sanctions from physical punishment towards fines
and imprisonment.25 No longer do we subject deviants to being broken on
the wheel, burned alive, or disemboweled.26 Instead, they are imprisoned
and subjected to “extreme violence, dehumanization, racialized degradation
and indignity.”27 Similarly, a definite pattern has emerged “throughout the
recorded history [of] the incessant search for more humane forms of
execution.”28 From the ancient Greeks’ use of poison hemlock,29 to the
gallows in England (and elsewhere),30 the guillotine in France,31 and

22

ROTH, supra note 13, at 11.
Id.
24
Angela Davis & Dylan Rodriguez, The Challenge of Prison Abolition: A
Conversation, 27 SOC. JUST. 212, 217 (2000).
25
ROTH, supra note 13, at 11.
26
Id. at 12.
27
McLeod, supra note 11, at 1172.
28
ROTH, supra note 13, at 12.
29
James J. Murray, The Socratic Method of Murder, PRESCRIPTION FOR MURDER BLOG
(Sept. 10, 2014), https://jamesjmurray.com/2014/09/10/the-socratic-method-of-murder/
[https://perma.cc/X5S8-798W].
30
Capital Punishment UK, The History of Judicial Hanging in Britain 1735–1964,
http://www.capitalpunishmentuk.org/hanging1.html [https://perma.cc/4VG6-ANG7] (last
visited Oct. 15, 2021).
31
Edward White, The Bloody Family History of the Guillotine, PARIS REV. (Apr. 6,
2018),
https://www.theparisreview.org/blog/2018/04/06/the-bloody-family-history-ofthe-guillotine/ [https://perma.cc/DFZ4-5J3V].
23
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modern lethal injection in the United States,32 “penal reformers have played
an important role in determining how we execute the supposedly worst
among us.”33 But even modern executions remain widely criticized for their
brutality.34 While reforms may have arguably led to more humane
punishment, they have also resulted in catastrophic human suffering. 35
A. Historical Responses to Crime Other Than Punitive-Centric
Incarceration
“Since the invention of the prison as punishment in Western
society during the late 1700s, criminal justice systems have so
thoroughly depended on imprisonment that we have lost the ability
to imagine other ways to solve the problem of ‘crime.’”36
There is a long history of punishing crime with death or mutilation. 37 But
not all cultures used physical pain as a means of punishment, even as a
penalty for the most extreme crimes.38 For example, certain Native
American

tribes

penalized

murder

with

banishment. 39

In

those

communities, the “duration of the punishment depended on the perspective
of the victim’s family, since [the murderer] could return from exile as soon

32

Methods
of
Execution,
DEATH
PENALTY
INFORMATION
CENTER,
https://deathpenaltyinfo.org/executions/methods-of-execution
[https://perma.cc/P29Y6L49] (last visited Oct. 15, 2021).
33
ROTH, supra note 13, at 12.
34
See Lethal Injections Cause Suffocation and Severe Pain, Autopsies Show, EQUAL
JUST. INITIATIVE (Sept. 22, 2020), https://eji.org/news/lethal-injections-causesuffocation-and-severe-pain-autopsies-show/ [https://perma.cc/XW93-MV2C].
35
See infra Section II(a)-(c).
36
Davis & Rodriguez, supra note 24, at 217.
37
For example, Babylon punished adultery with death; in the Near East (what is now
Turkey and Egypt) the husband of an adulterous wife could choose between execution or
mutilation of his wife, her lover, or both adulterers; the Tupuri tribe (in modern-day
Cameroon) forced an adulterous woman to wear a brass ring around her neck for life; and
the nose of a Native American Blackfoot woman was immediately amputated if she was
caught in an adulterous act by her husband. ROTH, supra note 13, at 21.
38
Id.
39
Id.
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as they allowed it.”40 Similar, though more permanent, forms of exile have
existed elsewhere on larger scales, such as England’s use of Australia as a
penal destination between 1788–1868.41 In each of these forms of penal
sanction, segregation from society is present: mutilation resulted in
ostracizing the offender through public shaming, and banishment (like
incarceration) resulted in physically removing the offender from society. 42
But segregation is not the only response to a violation of the law.
Reconciliation (now commonly termed “restorative justice”) has ancient
roots.43 The underlying idea behind this more restorative form of justice is
that “the reconciliation of offender and victim . . . is a much more
progressive vision of justice than the social exile of the offender.” 44
Restorative justice differs from conventional criminal responses by working
to “address the source of contention and attend to harm caused by the
dispute, therein restoring the well-being of the people involved . . . [rather
than] perceive[ing] crime as a violation against the state and therefore
allow[ing] the state to determine and issue punishment.”45 This form of
conflict resolution has its roots in indigenous cultures dating back centuries,
but it was not adopted by the colonized Western world in any meaningful
capacity until the 1970s.46 Since then, restorative justice programs have
gained international attention as a viable alternative to traditional criminal
legal responses.47 However, in the United States, restorative justice has

40

Id.
Id. at 126.
42
Karen Turner, The Criminal Body and the Body Politic, 11 CULTURAL DYNAMICS
237, 247 (1999); ROTH, supra note 13.
43
Davis & Rodriguez, supra note 24, at 218.
44
Id.
45
Sarah Mikva Pfander, Evaluating New Zealand’s Restorative Promise: The Impact of
Legislative Design on the Practice of Restorative Justice, 15 KŌTUITUI: N.Z. OF SOC.
SCIS. ONLINE 170, 170 (2019).
46
Ted Wachtel, Defining Restorative, INT’L INSTITUTE FOR RESTORATIVE PRACTICES
1, 2 (2016).
47
Id.
41
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struggled to gain widescale traction,48 and where implemented, it is often
limited to low level offenses and juveniles.49
Other modern examples of holistic responses to crime can be found in
Scandinavia, where rates of incarceration are low and prison conditions
approximate those in the free world.50 While there are admittedly
significant differences in the U.S. and Scandinavian racial and economic
makeup and history,51 there are also reasonably transferable aspects of the
Scandinavian penal system. For example, throughout Scandinavian
penitentiaries, essential services like healthcare are provided from
community—rather than prison—facilities.52 This is just one small
difference amid a myriad of ways in which U.S. incarceration could look
different.
More fundamentally, Scandinavia offers a model where the goal of
prisons has been reimagined. Rather than to further punish the incarcerated
(since deprivation of freedom is arguably punishment enough), the
Scandinavian prison “objective is to find the underlying reason as to why
the offender committed the crime in the first place and then get them the

48

David R. Karp & Olivia Frank, Anxiously Awaiting the Future of Restorative Justice
in the United States, 11 VICTIMS & OFFENDERS, no. 1, 50 (2016).
49
See, e.g., SUJATHA BALIGA ET AL., IMPACT JUSTICE, RESTORATIVE COMMUNITY
CONFERENCING 5 (2017), https://njdc.info/wp-content/uploads/2017/10/RestorativeCommunity-Conferencing-A-study-of-Community-Works-Wests-restorative-justiceyouth-diversion-program-in-Alameda-County.pdf [https://perma.cc/G57T-9YX3].
50
John Pratt, Scandinavian Exceptionalism in an Era of Penal Excess Part 1: The
Nature and Roots of Scandinavian Exceptionalism, 48 BRIT. J. CRIMINOL. 119, 119
(2007).
51
Some scholars argue that the unique entrenchment of race in the U.S. criminal legal
system makes the United States less amenable to Scandinavian-like reforms that would
humanize prison. However, this argument fails to consider tangible changes that the U.S.
criminal legal system could implement that would “bring immediate relief to the
individuals currently suffering under the oppressive weight of the criminal legal
process.” See Nicole Smith Futrell, The Practice and Pedagogy of Carceral Abolition in
A Criminal Defense Clinic, 45 N.Y.U. REV. L. & SOC. CHANGE 159, 172 (2021).
52
Pratt, supra note 50, at 120.

SEATTLE JOURNAL FOR SOCIAL JUSTICE

We Like to Talk About Wrongful Convictions, but does the United States Produce
"Rightful" Convictions?
173

help necessary to adapt back into society.” 53 The results of this outlook are
undeniable––the recidivism rate in Norway is around 20 to 25 percent,54
compared to the U.S. rate of 40 to 70 percent.55 But that contrast is
relatively recent; just 40 years ago Norway’s recidivism rate was around 60
to 70 percent.56 Its sharp decline in recidivism began “in the early 1990s,
[when] the ethos of the Norwegian Correctional Service underwent a
rigorous series of reforms to focus less on . . . ’revenge’ and much more on
rehabilitation.”57 Similarly, in Sweden, where inmates are referred to as
“clients,” the “emphasis on rehabilitation reduced recidivism from 42
[percent] to 29 [percent] over 16 years.”58 It is possible to reimagine the
criminal legal system.
This cursory overview of varying responses to crime (from the barbaric
to restorative) demonstrates that, despite the U.S.’s obsession with
incarceration, there is no one way to respond to crime, nor is that response
necessarily unchangeable. Nonetheless, the modern era (particularly in the
United States) has trended towards punitive incarceration as the response to
criminal conduct.59

53

Josefin Hedstrom, The American and Swedish Criminal Justice System: A
Comparative Study, 3397 ELEC. THESES & DISSERTATIONS 1, 79 (2018),
https://dc.etsu.edu/cgi/viewcontent.cgi?article=4835&context=etd
[https://perma.cc/435J-TT8D].
54
Emma Jane Kirby, How Norway Turns Criminals into Good Neighbours, BBC NEWS
(July 7, 2019), https://www.bbc.com/news/stories-48885846 [https://perma.cc/K3F8JWBS].
55
Doran Larson, Why Scandinavian Prisons Are Superior, ATL. (Sept. 24, 2013),
https://www.theatlantic.com/international/archive/2013/09/why-scandinavian-prisonsare-superior/279949/ [https://perma.cc/MX8B-TVNF].
56
Kirby, supra note 54.
57
Id.
58
Liane Jackson, Behind Bars in Scandinavia, and What We Can Learn, ABA J. (Feb. 1,
2020),
https://www.abajournal.com/magazine/article/behind-bars-in-scandinavia-andwhat-we-can-learn [https://perma.cc/GKX2-Q7NU].
59
Wendy Sawyer & Peter Wagner, Mass Incarceration: The Whole Pie 2020, PRISON
POL’Y INITIATIVE (Mar. 14, 2022), https://www.prisonpolicy.org/reports/pie2022.html
[https://perma.cc/3RKZ-3HYC].
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B. The Origins of Incarceration: A Humanitarian Reform of Criminal
Punishment
The development of the penitentiary in the late eighteenth century
offered a radical new penal regime.60 The penitentiary “signalled the
materialization of a new societal order that was much less enamored with
bloody displays of exhibitory punishments,”61 and instead sought to
sequester its “deviants” out of the public eye.62 With this reform came a
change in the use of penal sanctions; despite the fact that crime is generally
associated with individual misbehavior, “criminality” transformed into a
rationale

for

removing

marginalized

communities—such

as

the

economically disadvantaged, mentally ill, and racial minorities—from the
public eye.63
This trend of sequestration began with the British workhouse. 64 “Petty
criminals, vagrants and the indigent often found themselves locked up at
these facilities where they were required to work . . . in order to make the
institution self-supporting, a standard that would become a guiding force in
future prison development elsewhere.”65 Workhouses were specifically
designed to address pauperism resulting either from misfortune of
circumstance or the exigencies of old age, poor health, and mental
disabilities.66 But what began as a humanitarian alternative to brutal
corporal punishment ultimately became an inhumane tool for segregation
that, when recognized as such, sparked a wave of well-intentioned (though
arguably disastrous) reform.

60
61
62
63
64
65
66

ROTH, supra note 13, at 108.
Id.
Davis & Rodriguez, supra note 24, at 213.
Id.
ROTH, supra note 13, at 128.
Id. at 129.
Id.
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C. Prison Reform and the Establishment of the U.S. Prison Industrial
Complex
Colonial America led the way for prison reform and transformed the
penitentiary from an explicit holding space for the poor to an express means
of dealing with criminal conduct.67 Largely credited to Pennsylvania
founder William Penn,68 workhouses transformed from a place meant to
“discourage the needy stranger from entering the community [into a] . . .
true penal institution . . . no longer limited to the treatment of the destitute
and vagrant classes.”69 Importantly, it did not remove poverty as a
foundation for incarceration, but it did explicitly require additional criminal
conduct.70
In addition to moving prisons away from being predominately
workhouses for the poor, “Penn and other Quaker reformers led the way in
prison improvement, abolishing the practices of charging inmates fees for
food and lodging.”71 At the time, in the early eighteenth century, “jails and
prisons were little more than large rooms housing a range of malefactors,
including debtors, felons, children, the mentally ill and the dissolute.” 72
These conditions were commonplace across the Western world, but the
prison reform movement in Pennsylvania transformed “punishment, at least
in America, from a punitive regime to one that emphasized reform,
rehabilitation and, most importantly, penitence.”73 Penitence was achieved
largely through labor, to the financial boon of the jailer.74 This resulted in a

67

Id. at 131.
Brief History of William Penn, US HIST., https://www.ushistory.org/penn/bio.htm
[https://perma.cc/AVP9-DKKS] (last visited Oct. 18, 2021).
69
ROTH, supra note 13, at 132.
70
See id. (stipulating that “all prisons shall be workhouses for felons, thiefs [sic],
vagrants, and loose, abusive and idle persons”).
71
Id.
72
Id.
73
Id.
74
Id. at 133.
68
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“solitary system [featuring] 24-hour isolation and some type of labour
within the single cell.”75
At the same point in history, New York was developing a penal system
“predicated on rigid silence and congregate work, [which] favored cellular
isolation only at night.”76 Due to New York’s model being more costeffective, the scheme of silence and congregate work won out and
dominated U.S. prison design.77 This penitentiary system “served as the
foundation for our current prison system . . . and led to a massive spree of
prison construction during the 1820s and 1830s.”78
It was during the 1830s that penal institutions became “places of ‘first
resort, the preferred solution to the problems of poverty, crime,
delinquency, and insanity.’”79 This was the blossoming of the U.S.
penitentiary.80 “Facilities proliferated, the literature thrived, and visitors
traveled great distances to view American prisons in action.”81 One such
spectator, Charles Dickens, commented that a Pennsylvanian prison he
visited was “rigid, strict, and hopeless solitary confinement [which was]
cruel and wrong [and that the] slow and daily tampering with the mysteries
of the brain [was] immeasurably worse than any torture to the body.” 82
1. Insane Asylums
While deviants who were considered “sane” were sentenced to prisons—
where they were emotionally tortured—those who presented as mentally ill

75

Id.
Id.
77
Id.
78
Bernard E. Harcourt, Reducing Mass Incarceration: Lessons from the
Deinstitutionalization of Mental Hospitals in the 1960s, 9 OHIO ST. J. CRIM. L. 53, 62
(2011).
79
Id.
80
ADAM JAY HIRSCH, THE RISE OF THE PENITENTIARY: PRISONS AND PUNISHMENT IN
EARLY AMERICAS 112 (1992).
81
Id.
82
ROTH, supra note 13, at 133.
76
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were sequestered in insane asylums—which featured torturous forms of
“treatment.”83 The advent of insane asylums was ultimately followed by a
process of “deinstitutionalization” that left a void eventually filled by
prisons.84 Consequently, mental illness now vastly impacts the criminal
legal system,85 such that understanding the history of mental health
treatment is vital to an analysis of whether modern criminal convictions are
“rightful.” The history of mental health treatment is also instructive as an
explicit example of valiantly attempted but objectively failed reform. In
considering future criminal legal reforms, the story of the insane asylum
must not be forgotten.
a) The Advent of Insane Asylums
While prison rates remained relatively stable throughout the turn of the
nineteenth century, psychiatric populations exploded.86 Between 1880 and
1955, the U.S. population grew just over threefold. During the same time,
the number of patients residing in psychiatric facilities rose thirteen-fold,
from about 41,000 to over half a million.87 Multiple explanations have been
provided for this dramatic rise in institutional populations, including it
being a “response to ‘the lack of effective and lasting treatments for serious
mental illness, and the pressure brought to bear by families and
communities who wanted a safe shelter for seriously disturbed
members’ . . . [or the result of] ‘a form of social labeling designed to
suppress nonconformist behavior.’”88
Pre-eighteenth century, the family and community were largely
responsible for the care (and in some cases control) of people who were

83
84
85
86
87
88

See infra Section II(c)(i)(B).
See infra Section II(c)(i)(B)(1).
THE SENT’G PROJECT, supra note 2.
Harcourt, supra note 78, at 64.
Id.
Id.
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mentally ill, alter-abled, houseless, or engaged in criminal behavior.89
“Most of the time families were held liable to provide for their own, if
necessary with the aid of temporary assistance or a more permanent subsidy
from the community[;] . . . only a few of the most violent or troublesome
cases [would] find themselves confined.”90 The nineteenth century brought
an effort to “‘reform’ the treatment of the mentally ill . . . [resulting in] the
emergence of the asylum as the primary, almost the sole, response to the
problems posed by insanity.”91
This shift from communal care to state responsibility created “an
opportunity for financial speculation and pecuniary profit for those who
established private madhouses and asylums . . . a frequently lucrative
business [known as ‘trade in lunacy’] dealing with the most acutely
disturbed and refractory cases.”92 This commoditization of mental illness
contributed to the quick growth of asylums. 93 “Within twenty-five years of
the establishment of the first state-supported institution of this sort, the
larger asylums already contained between five hundred and a thousand
inmates.”94 Consequentially, “as demand grew to accommodate more and
more ‘lunatics’ . . . they began to ‘partake more of the nature of industrial
than medical establishments.’”95 The first psychiatric hospital in the United
States, Eastern Lunatic Asylum, opened in 1773; over the next century
seventy-four additional public psychiatric hospitals opened, housing a total
of around 41,000 patients.96

89

Andrew T. Scull, Madness and Segregative Control: The Rise of the Insane Asylum,
24:3 OXFORD PRESS SOC’Y FOR STUDY OF SOC. PROBS. 337, 338 (Feb. 1977).
90
Id.
91
Id.
92
Id. at 343.
93
Id. at 347.
94
Id.
95
Id. at 344.
96
Harcourt, supra note 78, at 61.
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Proposed initially as “lunacy reform,” asylums were held out to be “the
dawn of a scientific approach to insanity.”97 But while the alleged intent of
the asylum may have been humanitarian, its reality was far from it. 98 “Even
a superficial acquaintance with the functioning of nineteenth century mental
hospitals reveals how limited was the asylum’s concern with the human
problems of its inmates.”99 Indeed, while formally the commitment may
have been to rehabilitation, “the practical concerns of those running the
system were . . . the isolation of those marginal elements of the population
who could not or would not conform.”100 Even as it became clear that
asylums were not accomplishing their purported goal of rehabilitation, “the
usefulness of custody for widely differing segments of society operated to
sustain a system that had apparently failed, and helped to prevent the
emergence of a constituency objecting to the asylum.”101
b) Deinstitutionalization of Mental Hospitals
Nearly two-hundred years after the construction of the first insane
asylum, the failed system was finally recognized for what it was, and
reformed. In 1963, President John F. Kennedy outlined a federal program
designed to reduce the number of people in asylums by half. 102 President
Kennedy envisioned a model of community mental health care that would
return those who had been hospitalized to their own communities and
enable “more mentally ill [people to] remain in their homes without
hardship to themselves or their families.”103 Kennedy’s policy reflected
growing societal changes “including the reorganization of the psychiatric
profession, shifting views on mental illness, changes in care and treatment,
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the aftershock of World War II, changing state policies, fiscal crises, and
ambitious federal interventions.”104 As a result, between 1955 and 2000 the
number of patients institutionalized in mental health facilities dropped from
a population of 558,000 to 55,000.105 This process is often referred to as
“deinstitutionalization.”106 Three dominant explanations are attributed to
deinstitutionalization: “technological advancements in drug therapy for
treatment of mental illness, economic incentives to shift care for the
mentally ill to community-based outpatient facilities, and changing societal
attitudes regarding mental illness.”107
The

advent

of

successful

psychiatric

medication

promoted

deinstitutionalization by allowing some mentally ill patients to function
successfully within their community.108 For example, the availability of
new antipsychotic medication allowed many patients to manage their own
symptoms, thereby permitting outpatient treatment and lessening the
demand

for

institutions.109

Psychiatric

medication

was

therefore

instrumental in returning certain patients to the community who would
otherwise have remained institutionalized.
Deinstitutionalization was further supported by the expansion of federal
social welfare programs that created “financial incentives for states to
change the locus of care of the mentally ill away from state institutions.” 110
For example, Medicaid and Medicare “purposefully exclude[ed] payments
to ‘institutions for the treatment of mental diseases’ . . . [which resulted in]
states moving patients out of state mental hospitals and into nursing homes
or psychiatric wards of general hospitals that were heavily subsidized with
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federal money.”111 At the same time, “[o]ther federal programs, such as
Supplemental Security Income (SSI), provided direct benefits to mentally
ill [people] in the community.”112 The coalescence of these funding streams
encouraged deinstitutionalization by incentivizing forms of mental health
care other than the traditional insane asylum.
These first two contributors to deinstitutionalization (the introduction of
psychotropic medication and federal funding efforts to shift mental health
care back into the community) sparked a third, and perhaps more important,
cry for deinstitutionalization: a reshaping of social perceptions of mental
illness.113 What had once been viewed as an incurable illness began to be
seen with understanding, sympathy, and perhaps even a hope of
curability.114 This social shift was further catalyzed by growing public
awareness about the mistreatment of institutionalized patients. 115
In the mid-1940s, remarkable investigative journalism exposed the
inhumanity previously sequestered behind the walls of insane asylums. One
year after the conclusion of World War II, Life Magazine published Bedlam
1946, a scandalous exposé of state mental hospitals that virulently revealed
the poor treatment of patients and included photographs of that
mistreatment.116 At the same time, Reader’s Digest published a series
describing “hundreds of naked mental patients herded into huge, barn-like,
filth-infested wards, in all degrees of deterioration, untended and untreated,
stripped of every vestige of human decency, many in stages of
semistarvation.”117 To a country recently horrified by revelations of
concentration camps and Nazi medical experiments, these articles sparked
111
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public outcry against institutional psychiatric care and catalyzed a reform
movement for deinstitutionalization in favor of community mental health. 118
Advocates for mental health care reform carried their movement all the
way to the Supreme Court. In 1975, the Court held that “a State cannot
constitutionally confine without more a nondangerous individual who is
capable of surviving safely in freedom by himself or with the help of
willing and responsible family members or friends.”119 This establishment
of “minimally adequate standards of care” (also known as “right to
treatment”) exerted legal pressures that further reduced institutional
populations across the nation.120
(1) The Impact of Deinstitutionalization on Incarceration Rates
Unfortunately, deinstitutionalization did not cleanly return mentally ill
individuals to their communities.121 Instead, due largely to poor
implementation of community services,122 deinstitutionalization “shifted the
burden of providing services for the mentally ill onto the criminal justice
system, i.e., jails and prisons have become de facto mental institutions.” 123
This phenomenon has been termed “transinstitutionalization.”124 Estimates
suggest that “deinstitutionalization is directly responsible for 48,000 to
148,000 of the inmates in state prison systems in 1996.”125 Consequently, in
118
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the mid ‘90’s, “the incarcerated mentally ill population [was] nearly five
times greater than the inpatient population of state and county mental
hospitals.”126 This trend has not improved with time. According to federal
data, between 2011 and 2014, “40 percent of prisoners were diagnosed with
a mental health disorder.”127 The treatment—or lack thereof—that these
inmates receive is shocking.
In 2006 in Jackson, Michigan, a “floridly psychotic” prison inmate died
(likely of dehydration) after four days in a segregation cell, where he was
shackled to a concrete slab, naked, and lying in his own urine; he had been
convicted of shoplifting.128 The same year, in Clearwater, Florida, a
schizophrenic inmate gouged his eye out after waiting weeks for a transfer
to the hospital that never came.129 These are just two of the more graphic
examples of the lack of carceral mental health treatment; they are far from
outliers.130
The abysmal quality of mental health care in prisons is no secret.
Recognition of insufficient treatment standards has resulted in historic
lawsuits that have paved the way for general prison reform. For example,
Coleman v. Schwarzenegger, a class-action lawsuit brought on behalf of
California inmates with serious mental disorders, laid the groundwork for
Brown v. Plata, the case that would ultimately lead the Supreme Court to
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order California to drastically reduce its prison populations.131 Still, prisons
remain a dominant means of sequestering the mentally ill.132
(2) The Racializing of Deinstitutionalization
Transinstitutionalization was not the only pitfall of deinstitutionalization;
the efforts to close insane asylums also had the (presumably) unintended
effect of increasing the racialization of mental illness. 133 This was because
deinstitutionalization

“drew

heavily

on

predictions

of

future

dangerousness,” and unfortunately, these decisions were heavily marred by
racial bias—whether intentional or implicit.134
The evolution of societal perceptions of schizophrenia provides a clear
example of how psychological diagnoses linked to deviance have been
racialized.135 As deinstitutionalization flourished, schizophrenia became a
diagnosis overwhelmingly applied to institutionalized Black people.136 As a
result, “blackness” grew increasingly linked with “madness.” 137
This racialization of mental illness directly impacted the demographics of
mental hospital admittees. Between 1968 and 1978, non-white admittees
increased by just over thirteen percent, while the number of white admittees
decreased by the same amount.138 Asylums were deinstitutionalized by
predicting perceived dangerousness, which—due to explicit biases, implicit
biases, or both—resulted in racialization of mental illness and increased
overall institutionalization of Black people.139
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With the closure of insane asylums, prisons became the segregating space
for many of America’s mentally ill, 140 and racist perceptions of danger
associated with mental illness resulted in those confined being
disproportionately Black.141 While Black people continued to be
excessively detained in lingering asylums,142 the association of certain
mental illnesses with increased risk also re-routed Black people (who were
more frequently diagnosed with those “riskier” mental health conditions) to
the criminal legal system rather than to community-based treatment
programs.143 This combination of transinstitutionalization and racialization
of mental illness was a significant contributor to modern U.S. mass
incarceration.144
The current outcry against criminal injustice and burgeoning efforts to
shift away from a punitive system of justice145 holds an echo of the outrage
that followed the exposé of asylum conditions in the 1950s. 146 While an
entire article could, and should, be dedicated to unpacking and applying the
lessons of deinstitutionalization to decarceration, three lessons stand out:
first, the basic needs of the reentry population must be met; 147 second, we
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need meaningful investment in alternatives to incarceration; 148 and third,
particular caution should be applied when considering implementation of
risk assessment tools that threaten to racialize decarceration––by
(intentionally or unintentionally) linking danger to race. 149 Policy makers
must

heed

history

lest

they

remake

the

same

mistakes

of

deinstitutionalization.

III. DOES INCARCERATION ACHIEVE ITS PURPORTED PURPOSE?
Despite being the world’s largest incarcerator—currently locking away
approximately 2.3 million people150—the U.S. model of incarceration
arguably fails in its purpose. A little under one percent of the total U.S.
population is
Americans.

151

incarcerated,

meaning

one

in

every

one-hundred

The demographics are perhaps even more distressing: 152 57.9

percent of federal prison inmates are white,153 but white people make up 76
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percent of the overall U.S. population;154 Black people account for 13.4
percent of the total U.S. population155 but represent 38.1 percent of the
federal prison population;156 Latinx people make up 18.5 percent of the U.S.
population157 but 30.4 percent of federal inmates;158 and Native Americans
represent 1.3 percent of the population159 but their representation in federal
prison is nearly double at 2.5 percent.160 Penal sanction in the United States
is not experienced equally.161
As this article has demonstrated, incarceration is not the only possible
response to crime, nor is crime itself uniformly defined across time and
culture.162 Understanding that the U.S. penitentiary is internationally
unsurpassed,163 deeply racist, and inexorably linked to systemic failings of
154
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mental health treatment, it is important to ask whether the United States is
justified in its penal sanctions. In other words: is the United States—with its
system of conviction followed by incarceration as punishment, at rates far
exceeding those of other industrialized nations—producing rightful
convictions?
There are many viable ways to evaluate the “justness” of the U.S. penal
system. This particular analysis does so by examining the purported
purpose of penal sanction to assess when, if ever, those goals are met, and if
they are not, whether prison abolition is warranted despite outlier instances
of extreme violence.
A. Requirements of a Rightful Conviction
Even a “guilty” person can be legally recognized as wrongfully convicted
if their guilt was obtained in a constitutionally defective manner.164 This
analysis does not delve into the numerous ways in which a conviction can
become wrongful due either to misconduct or factual innocence. Instead, it
presupposes that every conviction is constitutional and asks more
fundamentally whether, even then, it should be classified “rightful.”
The U.S. Supreme Court has acknowledged four legitimate goals of
penal sanction: retribution, deterrence, incapacitation, and rehabilitation. 165
While the Court has not provided a test for measuring to what extent each
factor needs to be present, if at all,166 it has recognized that certain
sentences are unjustifiable by any measurement.167 To arrive at this
conclusion, the Court has assessed whether any of the four rationales were
164
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sufficient to justify a particular sanction.168 Going one step further, this
article considers whether each of the four rationales are sufficient to justify
any criminal conviction when considering the history and reality of the U.S.
penitentiary.
1. Retribution as Justification for Penal Sanction
According to the Supreme Court, retribution (defined as “punishment
inflicted on someone as vengeance for a wrong or criminal act”169) is a
legitimate reason for criminal penalty.170 “Society is entitled to impose
severe sanctions . . . to express its condemnation of the crime and to seek
restoration of the moral imbalance caused by the offense.” 171 While
vengeance as a motivator seems potentially boundless, the Court has
recognized limits. “The heart of the retribution rationale is that a criminal
sentence must be directly related to the personal culpability of the criminal
offender.”172
Personal culpability, from a legal perspective, asks whether the defendant
possesses the mental state required to commit the crime;173 in other words:
is the defendant guilty? This legal perspective is limited. To ask only
whether a defendant is guilty excludes mitigation from the calculus, and
crime is not perpetrated in a vacuum.174 Criminal sentencing should learn

168

See, e.g., id.
Retribution, NEW OXFORD AMERICAN DICTIONARY (Angus Stevenson and Christine
A. Lindberg eds., 3d ed. 2010).
170
Graham, 560 U.S. at 71.
171
Id.
172
Tison v. Arizona, 481 U.S. 137, 149 (1987).
173
Phyllis L. Crocker, Concepts of Culpability and Deathworthiness: Differentiating
Between Guilt and Punishment in Death Penalty Cases, 66 FORDHAM L. REV. 21, 25
(1997).
174
Chi Ling Chan, The Trouble with Moral Culpability, STAN. DAILY (Sept. 23, 2014),
https://www.stanforddaily.com/2014/09/23/the-trouble-with-moral-culpability/
[https://perma.cc/XE4G-MFJ3].
169

VOLUME 21 • ISSUE 1 • 2022

190 SEATTLE JOURNAL FOR SOCIAL JUSTICE

from

common

language,175

which

“responsibility for a fault or wrong.”

defines
176

culpability

simply

as

Asking whether a defendant is

completely responsible, both morally and factually, versus asking only
whether they possessed the mental state required to be convicted of the
crime, allows for more grey area interpretations of appropriate
punishment—and since lived experiences vary, punishment should not be
decided in a vacuum.
Criminal sanctions do not fall evenly across society. Instead, they
persecute the disenfranchised—striking hardest against communities of
color, the indigent, and the mentally ill.177 By and large, these are
individuals whose culpability should be mitigated by the influence of
trauma,178 desperation,179 or mental illness.180 For example, in 1998,
Vincent Rico was sentenced to life in prison for the petty theft of two pairs
of children’s shoes from Ross Dress for Less. 181 It is unethical, not to
175
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mention fiscally irresponsible, to name retribution the justifier for Rico’s
desperation-motivated conviction, and cast him aside as deviant. Instead,
our criminal legal system, and society, would benefit if the decision
makers—judge, jury, prosecution, and defense—were to ask themselves:
“would I have acted any differently had I been in their shoes?” Were that
question pondered more frequently, retributive intent may well subside.
In the limited circumstances where there is no mitigation, there are
arguably far superior methods of criminal redress than retribution.
Consider, for example, Bernie Madoff (the infamous Ponzi schemer), who
died while serving a 150-year sentence for financial fraud.182 The judge
who sentenced Madoff called his crime “one of the most egregious financial
crimes of our time,” stating he “deserved to be punished according to his
moral culpability.”183 But did his punishment really repair any of the harm
his crimes wrought? Now, more than ten years since Madoff was sentenced,
the stories of his victims vary widely,184 despite the fact that the type of
harm his victims suffered is “arguably more susceptible to restitution than
victims of other crimes.”185 Unfortunately, the goal of the U.S. criminal
legal system is not to repair harm against victims. Instead, where victims
are acknowledged, “they largely serve to reinforce the depravity of the
offender’s actions and inspire an impassioned call for retaliation.” 186 As a
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result, “aside from possibly providing cathartic relief, this system does little
to benefit the victims.”187 But what if it did? What if the retributive
rationale of “justice” was replaced with a reparative rationale that, like
restorative justice,188 aimed to, as much as possible, repair harm done to the
victim?189
The retributive justification for a conviction therefore flounders either
because it fails to consider whether moral culpability might be mitigated, or
(where moral culpability is unmitigated) there are alternative forms of
punishment that could better repair harm, rather than offering only
vengeance-based catharsis.
2. Deterrence as Justification for Penal Sanction
It is no secret that the threat of criminal conviction has been largely
proven not to act as a deterrent.190 In 1973, the U.S. Department of Justice
sponsored a National Advisory Commission on Criminal Justice Standards
and Goals to analyze the American Correctional System.191 In a 656-page
report, the Commission concluded that the criminal justice system
demonstrated a “shocking record of failure” and that “[t]here is
overwhelming evidence that [prisons and jails] create crime rather than
prevent it.”192
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The deterrent effect of incarceration has not improved in the nearly halfcentury since the Commission’s report. A 2017 study assessing the
relationship between incarceration and crime rates in the twentieth century
found that “[i]ncreased incarceration has a marginal-to-zero impact on
crime. In some cases, increased incarceration can even lead to an increase
in crime.”193 This is thought to be because “high rates of imprisonment
break down the social and family bonds that guide individuals away from
crime, remove adults who would otherwise nurture children, deprive
communities of income, reduce future income potential, and engender deep
resentment toward the legal system.”194 On the other hand, lower crime
rates have been associated with an “aging population, increased wages,
increased employments, increased graduation rates, increased consumer
confidence, increased law enforcement personnel, and changes in policing
strategies . . . collectively, [these factors] explain more of the overall
reduction in crime rates than does incarceration.”195
Incarceration is not the deterrent it proports itself to be, and there are
other proven, non-penal methods of reducing crime.196 The current U.S.
criminal legal system is therefore failing in its purported goal as a deterrent
of crime; thus, deterrence cannot be the justification to make a conviction
rightful, particularly since criminal convictions leading to incarceration tend
to exacerbate rather than deter crime.
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3. Incapacitation as Justification for Penal Sanction
Incapacitation seeks to “interrupt” crime by removing the offender from
the community.197 This is recognized as an important goal that legitimizes
imprisonment.198 But while detention may temporarily incapacitate the
inmate, its consequences create instability that engenders recidivism—
reentering society entails coping with the mar of a criminal record, which
impedes job acquisition, housing stability, educational attainment, and
positive engagement in societal life.199 These ramifications ripple out to
produce destructive consequences for entire communities such that the
impact of criminalization is felt not only by the convicted, but also by their
families and the wider community.200 “Incapacitation cannot override all
other considerations.”201 While a conviction may be temporarily justified by
the goal of incapacitation, that benefit should be weighed carefully against
the disaster the conviction will wreak both on the future stability of the
inmate, and on the community left behind.
Additionally, the length of a sentence should be carefully considered
when using incapacitation as the justification for a conviction resulting in
incarceration. The duration of U.S. criminal sentences far exceeds those
imposed internationally.202 Recall Bernie Madoff, who was sentenced to
197
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one-hundred-fifty years in prison for financial fraud due to the “need for
retribution and [the hope] that it would help the victims to heal; Norway,
conversely sentenced Anders Breivik to the statutory maximum of twentyone years (with parole eligibility at ten) for his 2011 terroristic mass murder
of seventy-seven people, including sixty-nine youths.”203
Not only are U.S. prison sentence lengths an international anomaly,204
but rather than increase community safety through incapacitation, an unduly
long prison term may be counterproductive for public safety. 205 “[I]f prison
worked well, we would be the safest country in the world. We are not.” 206
One explanation for the diminishing return of lengthy prison sentences is
that individuals tend to “age out” of criminal involvement. 207 Research
indicates that, regardless of race and class, “[i]ncreased involvement in
crime begins in the mid-teen years and rises sharply, but for a relatively
short period of time.”208 Generally, “by one’s early 40s even those
identified as the most chronic ‘career criminals’ have tapered off
considerably.”209 Despite criminal involvement being significantly less
likely after a person’s early to mid-20s,210 one in every seven people in
prison is serving life or a virtual life sentence (and 17,000 of those
individuals were convicted for a nonviolent offense).211 An individual’s risk
to public safety declines with age;212 it is therefore highly unlikely that a
lengthy sentence can be justified by incapacitation, and where it is—
203
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because of its community-wide consequences—incapacitation through
incarceration should be the last resort.
4. Rehabilitation as Justification for Penal Sanction
Rehabilitation is the final purported purpose of penal sanction. But
measurements of rehabilitation are imprecise, and its potential within
carceral settings is the subject of significant question.213 “Prisons are places
of intense brutality, violence, and dehumanization.”214 This outcome is not
accidental; “the fundamental structure of the modern U.S. prison degrades
the inmate’s basic humanity and sense of self-worth. Caged or confined and
stripped of [their] freedom, the prisoner is forced to submit to an existence
without the ability to exercise the basic capacities that define
personhood.”215 It is hard to imagine “rehabilitation” occurring in this
environment, and indeed, it rarely does.
In 2019, a report by the California State Auditor determined that
rehabilitative programs offered in California penal institutions did not
contribute to reducing recidivism rates. 216 The report went on to admit that
62 percent of prisoners had not even received sufficient rehabilitative
programming during their incarceration.217 Whether this admission intended
to justify the programs as functional if only more inmates had participated
or to besmirch the programs as unnecessary, it is clear that California
prisons are not a place of rehabilitation. This problem is not unique to
California; limited resources and insufficient emphasis on rehabilitative
services are commonplace across federal and state prisons. 218 While there
213
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are exceptions, and evidence that, “[w]hen properly implemented, work
programs, education, and psychotherapy can ease prisoners’ transitions to
the free world,” those successes remain uncommon.219
Succeeding in reentry is further hampered by explicit barriers rendering
the very programs intended to ease the transition from prison fruitless in the
outside world.220 Approximately half of all U.S. states have “good moral
character” laws that make a felony record a barrier to professional
licensing.221 Ironically, those impacted by these “good moral character”
laws often “learned their trade in prison, where they were preparing to come
out ready to find a job and re-enter society—only to find out that they
can’t.”222 Furthermore, despite the fact that only approximately 50 percent
of inmates have their high school diploma,223 “[f]ewer than 15 percent of
inmates receive programming that addresses their educational needs.” 224
Once released, a criminal record often impedes higher education, as roughly
66 percent of university admissions require a background check and felony
drug convictions are disqualifiers for certain federal grants.225 Each of these
barriers increases the likelihood of recidivism, which cuts directly against
the assertion that the criminal legal system is rehabilitative. 226
219
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“Apart from the inhumanity of incarceration, there is good reason to
doubt the efficacy of incarceration and prison-backed policing as means of
managing the complex social problems they are tasked with addressing,
whether interpersonal violence, addiction, mental illness, or sexual
abuse.”227 Therefore, rather than justifying conviction by eventual
rehabilitation, the current penal system remains a punitive mechanism for
social control; it is a “short-term solution, and one that may do more longterm damage both to the system and to the individuals than it solves.” 228
B. The United States is Not Producing Rightful Convictions
The U.S. criminal legal system does not deliver on any of its four
promises of retribution, deterrence, incapacitation, or rehabilitation.229 If
that failing is the measurement of its effectiveness and legitimacy, most
convictions obtained in the United States that result in incarceration are not
“rightful.” History demonstrates that the U.S. penal system is not the only
response to crime;230 and if its criminal legal system—at least as it
addresses crimes resulting in incarceration—consists predominantly of
“wrongful” convictions, it cannot persist in its current form. The question is
then: what happens to it?
1. If Not Penal Sanction, Then Prison Abolition?
Prison abolition—which advocates for decarceration and substantive,
rather than penal, regulation231—is one possible solution. Considering the
persistent history of failed reform efforts that have perpetuated suffering, it
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may be the best option.232 Unlike reform, which “seeks to improve some of
the techniques and procedures by which ‘criminal justice’ is administered[,
a]bolition seeks to transform both ‘the techniques for addressing crime’ and
‘the social and economic conditions’ that drive so many people into carceral
systems.”233 Abolition’s more holistic framework is “rooted in the deep and
significant historical efforts that have been undertaken to dismantle deeply
entrenched racist institutions . . . [and] the focus on eliminating statesanctioned,

institutionalized,

racist

violence

and

subordination.”234

Understanding prison as “a surrogate solution to social problems associated
with poverty and racism,” prison abolitionists reject the framework that
imprisonment is equated with rehabilitation and instead assert that prison’s
primary purpose is social repression.235 Prison abolition is not new, nor is it
a uniquely American movement;236 but, it has arguably only recently gained
significant public notoriety.237 “Once viewed as an impractical and
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peripheral idea, carceral abolition has become a provocative and ubiquitous
theory of social change.”238 Yet, questions about its application linger.
There is no one version of prison abolition.239 It is “an aspirational
ethical, institutional, and political framework that aims to fundamentally
reconceptualize security and collective social life . . . ultimately render[ing]
‘prisons obsolete.’”240 Some “propose to abolish punishment altogether and
replace it with reconciliatory responses to criminal acts.”241 Others argue
more broadly that “[p]rison needs to be abolished as the dominant mode of
addressing social problems that are better solved by other institutions and
other means.”242 Overall, prison abolition “requires an analysis of ‘crime’
that links it with social structures as opposed to individual pathology, as
well as ‘anticrime’ strategies that focus on the provision of social
resources.”243 Proposed strategies include:
meaningful justice reinvestment to strengthen the social arm of the
state and improve human welfare; decriminalizing less serious
infractions; improved design of spaces and products to reduce
opportunities for offending; urban development and ‘greening’
projects; proliferating restorative forms of redress; and creating
both safe harbors for individuals at risk of or fleeing violence and
alternative livelihoods for persons otherwise subject to criminal
law enforcement.244
Given the undeniable failings of the penitentiary,245 these types of
alternatives offer a different way forward. “Addressing issues such as
mental health, homelessness, and substance abuse, along with providing
meaningful access to quality education and economic stability, will help to
238
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ameliorate some of the behaviors and conditions that currently lead to
criminal legal involvement.”246 But these types of reinvestments do not in
and of themselves create utopia.
Abolition “recognizes that concentrated poverty and social and economic
deprivation encourage the conditions which lead to interpersonal violence
and other kinds of harm.”247 Yet, even with those conditions ameliorated
through social resources, abolition “does not suggest that interpersonal
violence and wrongdoing will cease to exist.”248 Acknowledging this
lingering threat, the question then becomes: what should be done when
violence does persist? How should society respond to the extreme cases
where harm is not ameliorated by social provisions?
a) The Outliers: The Case of the “Dangerous Few”
Though utopic, it is naïve to imagine a reality devoid of violence. Yet,
because what constitutes the severity to justify segregation is debatable,
closely considering the purpose of incarceration can offer guidance. While
it is important to acknowledge that this does not describe the majority of
inmates, history does provide an account of individuals who—by nature or
nurture—pose an unthinkable threat to society.249 Abolitionists refer to
these persons as the dangerous few and often argue that this “amorphous
bogeyman” should not detract from the abolitionist agenda since “there are
many millions of the one in thirty[-]five American adults presently living
under criminal supervision who fall outside any such small category that
may exist.”250 This article does not deny that reality, nor does it argue
246
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against decarceration; indeed, it advocates for decarceration, particularly
because many “who are convicted of crimes of violence are not especially
dangerous and would not perpetrate such violence if they had a means of
self-support or means of mental health care.”251 But while advocating for
decarceration, it is insufficient to brush aside the question of how to
respond to that minority of truly dangerous individuals.252
Consider Ed Kemper, known as the Co-Ed Butcher, who is responsible
for the death of at least six young women in Santa Cruz, California, and at
age fifteen, killed both of his grandparents reportedly to “see what it felt
like.”253 Kemper admittedly did not have a picture perfect upbringing—
raised predominantly by his alcoholic mother, Kemper was forced to live in
a basement when he was only ten years old.254 Nonetheless, he exhibited
alarmingly violent behavior even as a child—decapitating his sisters’ dolls
and inventing a “gas chamber” game where he pretended to die painfully.255
His childhood personifies the horror story version of a future serial killer.
When Kemper was ten years old, he killed the family cat by burying it
alive; at thirteen, he slaughtered a second family cat with a knife. 256
Particularly troubling about Kemper’s story is that he was both detained for
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his juvenile conduct, and then returned to society—where his violence
continued.257
After murdering his paternal grandparents, Kemper was sent to the
California Youth Authority258 where he was found to have a very high IQ,
was diagnosed with paranoid schizophrenia, and was ultimately placed in
the criminally insane unit of Atascadero State Hospital (a psychiatric
hospital for prisoners).259 During the four years that he was hospitalized,
Kemper came to be known by staff as a popular study subject who was
always friendly and had a totally unthreatening countenance.260 By his
twenty-first birthday, Kemper’s doctors were convinced he was
rehabilitated and no longer a threat to society; he was released.261 Kemper
applied for the police academy but, at six-foot, nine-inches, and threehundred pounds, was rejected due, not to his criminal history, but to his
size.262 Unable to fulfill his dream of becoming a state trooper, Kemper
found a job at the Department of Transportation and contented himself with
befriending the local police, who came to know him as Big Ed the gentle
giant.263 Three years after his release, Kemper began to kill again. 264
Between May of 1972 and April of 1973, Kemper killed, mutilated, and
performed acts of necrophilia with at least eight people; his final victims
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were his mother and her best friend.265 When interviewed about his
thoughts when he saw appealing women, Kemper allegedly responded:
“One side of me says, ‘Wow, what an attractive chick. I’d like to talk to her,
date her.’ The other side of me says, ‘I wonder how her head would look on
a stick?’”266
Though his community was gripped with terror, Kemper was never a
suspect until, to the disbelief of his police friends, he turned himself in.267
Kemper was convicted of eight counts of first-degree murder and, though
he requested the death penalty, was sentenced to seven concurrent life
sentences.268 Kemper first became eligible for parole in 1979,269 but in
2021, at age seventy-two, he remained incarcerated.270 Kemper was initially
denied parole four times and then began waiving his parole hearings, doing
so most recently in 2017.271 In his 1988 parole hearing, Kemper told the
Parole Board that he should remain in prison for the rest of his life,
explaining: “I think I could handle parole . . . but I believe wholeheartedly
that society is not ready in any shape or form for me.”272
If ever someone fit the definition of the dangerous few it is Edmund
Kemper. Yet penal abolitionists remain divided as to what to do with the
Kempers of the world.273 And arguably, Kemper represents an unnecessary
265
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extreme. The same question might be applied to far less shocking, yet
nonetheless extraordinarily harmful conduct; and reasonable minds could
differ as to what conduct rises to the level of joining the dangerous few.
Would, for example, serial arson or child molestation rise to that level, or is
it limited to serial murder, or some other category of crime? The line has
yet to be distinctly drawn.274 Regardless, the question remains: how should
the United States respond to abhorrent violence if not with its modern form
of incarceration?
This question—of what to do with the dangerous few—must be asked if
prison abolition is to be seriously considered. While convictions for serious
violence may be a minority, “over 25 percent of the total prison population
[is] incarcerated for murder, manslaughter, rape, or sexual assault. If we
emptied the prisons of everyone except people convicted of those four
categories of crime, our incarceration rate would still be higher than those
of almost all European countries.”275 Therefore, prison abolition will not be
successful without confronting the question of the dangerous few, a
category that—while a minority—could arguably make up over 25 percent
of the prison population.276 This question is particularly relevant since
public opinion does not ubiquitously favor less punishment for violent
offenders—even for conduct that, while nonetheless reprehensible, is
incomparable to Edmund Kemper’s.277
Take for example Brock Turner, a Stanford student who, in 2016, was
found guilty of sexually assaulting an unconscious woman.278 “His
supposedly ‘lenient sentence [of six months in jail] triggered outrage—and
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culminated in the first successful recall of a California judge in more than
eight years.”279 While there is bipartisan recognition that our current model
of mass incarceration needs reform,280 there is simultaneously a “push for
more punishment for those who ‘get off easy,’ rather than less punishment
for those who don’t.”281 While Turner might never recidivate (unlike
Kemper who demonstrably did), and the difference in his conduct compared
to Kemper’s is stark, some might still categorize him as a member of the
dangerous few because of his abhorrent conduct. But was his incarceration
justified? If retribution is reimagined as being reparative and victim
centered, then (assuming Turner’s victim’s willingness to engage in
restorative justice) his “punishment” could be achieved without
incarceration. Whether incapacitation is justified is harder to know since
future recidivism cannot be predicted, but assuming Turner had no history
of violence (unlike Kemper who, even before his first arrest, had brutally
killed his cats) then the risk of recidivism in Turner’s case seems unlikely,
and incapacitation—certainly for any extended length of time—a poor
justifier.
This conclusion would likely be supported by those penal abolitionists
who advocate for “transformative justice and healing practices in which no
one will be restrained or segregated.”282 Known as “radical inclusionists,”
abolitionists of this school of thought argue that “segregation is never a
viable response, and that the emphasis can be instead placed on putting in
place accessible and inclusive social supports in the community, with one’s
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peers, and without coercion.”283 But is social inclusion really always
possible?
Turner and Kemper offer an example of two individuals whose violent
conduct could theoretically classify them both as members of the dangerous
few; but, while an argument for social inclusion might be made for Turner,
Kemper is likely correct in his assertion that society cannot handle him. 284
Despite public dissatisfaction with Turner’s punishment,285 if society can
adjust its framework for retribution (by advocating for more equally
“lenient” punishment, rather than more punitive),286 then conduct like
Turner’s could be met with transformative justice that seeks healing rather
than segregation. It is harder to imagine this same outcome for Kemper,
who himself admits to needing some form of societal segregation. 287
Indeed, some abolitionists agree that “there will always be a small
percentage of those whose behavior is so unacceptable or harmful that they
will need to be exiled or restrained.”288 Kemper substantiates that argument.
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While Kemper’s incarceration is arguably justified by retribution and
incapacitation, if not by deterrence or rehabilitation, Turner’s might not be.
So, what sets Turner and Kemper—two white men whose violent conduct
wrought harm—apart? Is it murder over rape, multiple victims, recidivism?
Any or all of these factors could be distinguishers in determining when a
conviction resulting in incarceration is rightful—and reasonable minds may
differ.
For example, is incarcerating Travis McMichael, who killed Ahmaud
Arbery, justified?289 He, like Kemper, was found guilty of murder.290 What
about James Holmes, who murdered twelve movie-goers in Colorado?291
Like Kemper, he had multiple victims.292 What about the 431-year sentence
Phillip Garrido received for kidnapping and raping eleven-year-old Jaycee
Dugard?293 A registered sex offender on parole,294 Garrido (like Kemper)
demonstrably recidivated. While the abolitionist framework does not deny
that there are certain individuals who, due to mental illness or a pattern of
violence, may require some form of societal segregation and restraint, 295 the
lack of clear qualifiers delineating which offenders fall into that category,
and for how long,296 opens prison abolitionism to attack. Asking whether
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each conviction resulting in incarceration is justified by its purported
purpose can help to narrow that uncertainty.

IV. CONCLUSION: THE REALITY OF “RIGHTFUL” CONVICTIONS
Because the purported purpose of U.S. penal sanction—retribution,
deterrence, incapacitation, and rehabilitation—remains predominantly
unmet, most convictions resulting in incarceration should be classified as
wrongful. Few convictions are rightful based on retribution because
criminal culpability is generally determined in a vacuum, devoid of
potentially mitigating context; criminal “justice” cannot be grounded in
punishing desperation, and where desperation is absent, the modern
criminal legal system does little to repair harm—retribution would be better
achieved through a reimagined, restorative criminal legal system.297
Empirical data provides evidence that risk of penal sanction does little to
deter crime,298 thus deterrence is not a legitimate justification for penal
sanction. While penal sanction resulting in incarceration does incapacitate,
this rationale favors the short term while ignoring the ways in which penal
sanction destroys communities and engenders cyclical desperation;299
because of the cost of incapacitation, it should be a last resort. Finally,
rehabilitation is so infrequently successful within carceral settings that it is
a farcical justification for penal sanction.300 These being the purported
justifiers of penal sanction, there is only one conclusion: if our current
criminal legal system produces rightful convictions, they are so few and far
between that our current system is not one of justice.
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Concluding that most criminal convictions are in fact “wrongful”
requires an urgent reimaging of how the United States addresses crime. The
“criminal legal process ineffectively uses state-sanctioned violence,
surveillance,

punishment,

and

exclusion

to

address,

and

counterproductively perpetuate, the underlying problems that produce
violence and harmful behavior in our communities.” 301 Considering the
failed cyclical history of reform, prison abolition offers a framework for
“dismantling our current carceral systems and finding completely new,
restorative, and collaborative ways of addressing harmful social
behaviors.”302 In this pursuit, the United States must take care not to repeat
past mistakes of deinstitutionalization that led to transinstitutionalization
and racialized release from asylums.303 Instead, justice will be achieved
through meaningful investment in human welfare and reconciliation. 304
The dangerous few should not hamper this pursuit, but nor should their
existence be dismissed. Indeed, many advocates of abolition accept that
“incapacitation would still be used in the eventuality of the abolition of
prisons, perhaps with the caveat that incapacitation would operate through
modalities of confinement that cannot be associated with our contemporary
inhumane way of warehousing criminalized bodies.”305 Therefore, in those
limited instances when an individual poses such a threat to society that their
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segregation is the lesser of two evils, incarceration properly serves the
penological purpose of incapacitation and a conviction resulting in
incarceration is “rightful.” Kemper’s extreme story exemplifies a conviction
arguably justified both by retribution and incapacitation, if not by
deterrence or rehabilitation. Accordingly, his conviction is grounded in
penological purpose and is therefore “rightful.” However, the current U.S.
model of confinement remains inhumane and being sequestered from
society is retributive in and of itself; to not disproportionately punish, the
United States should learn from the Scandinavian model to create a
segregative environment that is as comparable to life outside as possible. 306
In considering the “rightfulness” of convictions, the important question
to ask is: why do we put people in prison?307 Is one or more of the four
articulated

purposes—retribution,

deterrence,

incapacitation,

or

rehabilitation—satisfied by Turner’s incarceration, or by McMichael’s,
Holmes’, or Garrido’s—and if so, for how long? Reasonable minds might
differ, but this is the question that should be asked of the criminal legal
system: are its convictions rightfully serving their purported purpose? By
asking that question and holistically solving the social problems that are
presently addressed punitively,308 the United States can reimagine the role
of its criminal legal system and in so doing, perhaps finally become a
justice system that truly accomplishes its goals.
Justice cannot wait.
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